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SEVERABILITY OF INSURANCE CONTRACT 


Indemnity Against Death, Disability 


The question as to whether policies indemnifying against 
both death and disability are severable was presented to the 
Indiana Supreme Court in the case of Armstrong v. The 
Illinois Bankers Life Association et al., reported at { 501,543. 
In addition to the death benefit provided, the policy there 
involved contained a provision whereby the insured was to 
receive benefits in the event of his total and permanent dis- 
ability. The consideration for this added benefit was stated 

to be an additional annual premium in a specified amount. 
Please Route to: Breach by Insurer 
When the insured suffered a nervous breakdown, he notified 
the insurer and requested that disability benefits be paid him 
as provided in the policy. Payment was refused, however, and 
the policy was subsequently lapsed by the company for nonpay- 
ment of premiums. The insured brought an action to recover 
these disability benefits and judgment was in his favor. In that 
action the wife of the insured to whom he had assigned his 
rights under the policy, reserving to himself, however, the right 
to the disability benefits and any rights resulting from the 
breach of the provision therefor, filed a cross-complaint, but her 
cross-complaint was dismissed. The present action was later 
brought by her, as assignee of the policy, to recover damages 
on account of the insurer’s breach of the policy provision rela- 

tive to the death indemnity. 


Two Contracts—Assignment Valid 


The court held that the risks covered by the policy were 
separate and distinct, the consideration for each having been 
apportioned. Thus, when the insurer breached the contract, 
two causes of action accrued to the insured. His suit upon 
the cause of action for the breach of the disability provision 
did not prevent his assignment of the cause of action for the 
breach of the life provision nor the subsequent institution of 
this action by the assignee to recover damages for that breach. 
Since two distinct causes of action existed, the former adjudi- 
cation was no bar to this present action. Judgment entered by 
the lower court for the insurer is reversed and a new trial 
granted. 
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% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court on October 28, 1940, denied 
certiorari in: 


Noll v. Hunt, Admx. [7 Automobile Cases 459] 


% NEGLIGENCE % 
(Other than Automobile) 


Product Liability—A judgment recovered by plaintiff for in- 
juries sustained as the result of drinking a bottled beverage 
containing a deleterious substance was affirmed on appeal, 
the court finding that the evidence was sufficient to submit 
the case to the jury. (Woody v. Coca-Cola Bottling Co., Inc. 
of Asheville, N. C., N. C. Supreme Ct.). . . 401,680. 


Railroad Employee Injured.—Plaintiff’s intestate, a railroad 
employee, suffered fatal injuries as the result of being crushed 
between a loading platform adjacent to defendant’s ware- 
house and a freight car. Plaintiff was denied a recovery for 
his death, the court holding that the intestate’s familiarity 
with the premises warranted the conclusive imputation to 
him of knowledge of the exact location of the platform and 
its contiguity to the track. (Shacklett, Admx. v. C. B. Rag- 
land Co., Tenn. Ct. of App.).. .§ 401,683. 


Unloading of Freight Car.—Plaintiff sustained injuries while 
assisting in unloading a freight car, when she was directed 
by the switchman to move a plank. While she was so en- 
gaged, the engine bumped against the car causing the 
injuries complained of. The court affirmed a judgment for 
plaintiff, holding that defendant was guilty of negligence, 
there being no evidence that any lookout was kept. (St. 
Louis Southwestern Railway Co. v. Brummett, Ark. Supreme 
Ct.). . ._§ 401,692. 


Attractive Nuisance.—Where plaintiffs, three minor children, 
were injured while watching the unloading of circus equip- 
ment in a railroad yard, the court on appeal reversed a 
judgment entered in their favor, holding that the trial court 
was in error in applying the attractive nuisance doctrine to 
this case. (Schock et al. v. Ringling Bros. and Barnum & 
Bailey Combined Shows, Wash. Supreme Ct.).. .{ 401,693. 


Minor Injured.—Plaintiff minor sustained injuries when his 
nose came in contact with the glass top of a counter in 
defendant’s banking establishment. The court reversed a 
judgment recovered by the minor and his father on the 
ground that there was no notice, actual or constructive, of 
a dangerous condition, described in the complaint as a glass 
counter with “a jagged edge.” (Blaivas et al. v. Amalgamated 
Bank of N. Y., N. Y. Supreme Ct., App. Div.)... 401,673. 


Nuisances.—Plaintiff’s intestate was electrocuted while sawing 
a limb off a tree through which ran high tension wires. The 
case was submitted to the jury under issues dealing with 
defendant power company’s negligence and plaintiff's con- 
tributory negligence. On appeal from a judgment entered 
for defendant, the court held it was not error for the trial 
judge to refuse to submit an issue as to the creation and 
maintenance of a dangerous nuisance on the ground that 
the condition complained of arose out of negligence. (Butler, 
Admx. v. Carolina Power & Light Co., N. C. Supreme Ct.) 

.¥ 401,682. 


Municipality’s Liability—Any obstruction or erection in a pub- 
lic highway which interferes with the rights of a person 
lawfully passing thereon amounts to a common or public 
nuisance for which a municipality is charged with the re- 
sponsibility if it was an active agent or instrument in the 
creation of the perilous condition. Defendant municipality 
was held liable for injuries sustained by plaintiff wife when 
she fell on a metal covering of a storm gutter located within 
the street lines of a certain public road. (Fredericks et al. 
v. Town of Dover, N. J. Ct. of Err. and App.).. . 401,685. 


October 31, 1949 


Subway Stairway.—A judgment recovered by plaintiffs, hus- 


band and wife, in a suit arising out of an accident wherein 
plaintiff wife sustained injuries as the result of tripping and 
falling on a subway stairway was reversed on the ground 
that the trial court committed error in charging the jury 
that it was the duty of defendant “to use its utmost skill 
and vigilance to guard against the possibility of accidents 
from the condition or defective condition of its road, stair- 
ways and platforms...” (Edine et al. v. New York Rapid 
Transit Corp., N. Y. Supreme Ct., App. Div.) . . .] 401,674. 


Dangerous Condition of Stairway.—Plaintiff sustained injury 


as the result of a fall down a stairway while in a restaurant 
operated by defendant. The direct evidence of defendant's 
negligence was extremely meager. The court entered judg- 
ment for plaintiff, holding that when the uncontradicted 
evidence fairly and reasonably justifies the inference that 
the owner or occupant of the premises was negligent in 
permitting their use by an invitee notwithstanding his 
knowledge of their dangerous condition, which condition 
was not obvious and was not known to the invitee, he is 
liable for the injury resulting. (Morton et al. v. Manhattan 
Lunch Co., Calif. Dist. Ct. of App.).. . J 401,690. 


Slippery Floor.—Where plaintiff, a customer in defendant's 


store, contended that she fell in said store because of the 
presence of oil or wax on the floor, the court affirmed a 
judgment dismissing plaintiff’s suit, holding that the trial 
court’s factual findings in favor of defendant were supported 
by the evidence. (Greeves v. S. H. Kress & Co., La. Ct. of 
App.).. . J 401,695. 


Wet Tile Floor.—Defendant hotel was found not liable for 


injuries sustained by plaintiff as the result of a fall on a wet 
tile floor in the lobby of said hotel, the court holding that 
there was no proof of an accumulation of water or slush, 
creating a dangerous condition, or any proof of knowledge, 
actual or constructive, on the part of defendant of the ex- 
istence of any such dangerous condition, (Dolan v. Hotel 
Campbell, Inc., N. Y. Supreme Ct., App. Div.).. .] 401,675. 


Banana Peel on Floor.—Plaintiff, a customer in defendant's 


store who sustained injuries when she slipped and fell on 
a banana peel, was denied a recovery on the ground that 
there was no substantial proof showing that defendant knew 
of the presence of the banana peel, or in the exercise of 
ordinary care should have known of its presence. (Kroger 
Grocery & Baking Co. v. Dempsey, Ark. Supreme Ct.).. 
7 401,691. 


Fall Down Elevator Shaft—A judgment entered for plaintiff 


in a suit brought to recover damages for injuries sustained 
as the result of falling down an unlighted elevator shaft was 
affirmed on appeal, the court holding that questions of 
defendants’ negligence and plaintiff's contributory negligence 
were properly submitted to the jury, whose findings should 
not be disturbed. (Bershad v. Neimand Bros., Inc. et al., 
N. Y. Supreme Ct., App. Div.). . . 401,676. 


Collapse of Ladder.—Plaintiff sustained injuries as the result 


of falling from a ladder while decorating a hall rented by 
defendant to plaintiff’s club. The accident occurred when 
the ladder collapsed. A judgment dismissing plaintiff's com- 
plaint was reversed, the court holding that plaintiff made 
out a prima facie case. Defendant agreed to furnish ladders 
for use in decorating the hall; the only ladders furnished 
were those on a stage and they were so placed as to war- 
rant an inference that they were the ones to be used. (Palle 
v. Bohemian Citizens Benevolent Society of Astoria, Inc., N. 
Supreme Ct., App. Div.)... 401,677. 


Swimmer Injured.—Where plaintiff, while swimming in a tank 


operated by defendants, suffered injuries as the result of a 
fall when she attempted to walk on a pipe in order to reach 
a revolving barrel located on the pipe, the court denied a 
recovery, holding that plaintiff failed to prove any negligence 
on the part of defendants and that her contributory negli- 
gence was the proximate cause of her injuries. (Preston v. 
Sutro Baths, Calif. Dist. Ct. of App.).. .] 401,689 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


eran ten nt SAE RR REMERON REAR ERECT ARERORUR AE RICE SERRE yO SR A A hc se 


Tenant Injured.—In a suit brought to recover damages for 
personal injuries sustained as the result of the alleged negli- 
gence of defendant in improperly repairing a stairway landing, 
the court held that, even though there was misrepresentation 
and incomplete repair, the incomplete repairs had nothing 
to do with the condition which caused the injury. Plaintiff’s 
complaint was dismissed. (Hines v. Cielo, N. Y. Supreme Ct., 
App. Div.). . .] 401,678. 


Sufficiency of Evidence.—In a suit brought by plaintiff to re- 
cover damages for injuries sustained as the result of falling 
down a brick stairway as he was leaving his apartment, the 
court held that the evidence was insufficient to take the case 
to the jury and entered a judgment of nonsuit. (Steskovitz 
v. West End Building & Loan Assn. of Newark, N. J. Ct. of 
Err. and App.). . .f 401,684. 


Landlord’s Liability.—Plaintiff, wife of a tenant, sustained in- 
juries when a sill supporting a porch flooring dropped 
several inches, thereby throwing plaintiff off balance and 
causing her to fall. Neither the tenant, plaintiff, nor the 
landlord had any knowledge as to the defective condition 
of the sill. The court held defendant not liable, stating that 
ordinary inspection would not have disclosed this defect. 
The landlord could not be held responsible for something 
of which he knew nothing and which the tenant had an 
equal opportunity to find out. (Newman v. Early, Jr., Admr., 
Va. Supreme Ct.).. . 401,686. 


Theatre Patron Injured.—In a suit brought by plaintiffs to 
recover damages for injuries sustained as the result of a 
fall on a stairway in defendant’s theatre, the court held that 
defendant’s exception to the petition, based on the fact that 
plaintiffs had failed to allege that defendant had actual or 
constructive knowledge of a defective condition of the stair- 
way, were erroneously sustained by the trial judge. (Bentz 
et ux. v. Saenger-Ehrlich Enterprises, Inc., La. Ct. of App.) 
.. 1 401,694. 


Business Invitee Injured.—Plaintiff, a business visitor, suffered 
injuries as the result of a fall on a waxed floor in defend- 
ant’s place of business. A judgment entered for plaintiff 
was reversed on appeal, the court holding that the finding 
of liability was against the weight of the evidence and that 
certain testimony was erroneously admitted in the trial of 
the action. (Rainville v. New York Telephone Co., N. Y. 
Supreme Ct., App. Div.).. . 401,679. 


Customer Injured.—Plaintiff’s intestate suffered injuries which 
caused her death when she fell in defendant’s store while 
walking over a waxed linoleum surface. Plaintiff relied 
upon the difference between the slipperiness of the rest of 
the floor, which was tile, and the waxed linoleum as a basis 
for the allegation of negligence. There was no evidence 
relative to the comparative smoothness of the two surfaces. 
The court affirmed a judgment of nonsuit holding that it was 
not warranted in assuming, as a matter of common knowl- 
edge, that such difference existed between the surfaces and 
to such a degree as to be evidence of negligence. (Griggs, 
Admr. v. Sears, Roebuck & Co., N. C. Supreme Ct.)... 
7 401,681. 


Release Signed—Reliance upon Physician’s Statements.— 
Where a release is induced by the fraudulent, or mistaken 
though honest, statement of a physician representing the 
releasee, as to the present nature of an injury, such release 
is not binding on the releasor. This rule operated to grant 
plaintiff a recovery in a suit brought against defendant 
physician, who told plaintiff that an injury to his foot was 
only superficial and would heal in a short time, thus inducing 
plaintiff to accept a settlement from defendant’s insurance 
company and to sign a release therefor. (Estes v. Magee, 
Idaho Supreme Ct.).. . 401,687. 


Sufficiency of Complaint.—In a suit brought to recover damages 
resulting from alleged negligent and unskillful treatment by 
defendant dentist, the court dismissed plaintiff's complaint 
on the ground that it failed to state a cause of action. The 
mere conclusion or opinion of plaintiff, that some other 
method than that employed by defendant should have been 


adopted, without alleging supporting facts which would 
make a jury question as to whether or not such conduct 
was equivalent to a lack of legally required care and skill, 
was not good against the general demurrer interposed by 
defendant. (Bryan v. Grace, Ga. Ct. of App.)... 401,688. 


* LIFE x 


Death from Accidental Injury.—Injuries sustained by the in- 
sured while unloading a barrel of buttermilk from a truck 
and which resulted in his death were held to have been 
accidental, although the job of unloading the barrel was 
intentionally undertaken. (Rauert v. Loyal Protective Ins. 
Co. of Boston, Mass., Idaho Supreme Ct.).. . | 501,532. 


Accident Insurance—Insured Shot.—Pleadings and proof in 
an action seeking to recover the benefits of an accident 
policy where the insured had been shot and killed by a 
third person were held to have been so poorly prepared as 
to necessitate the remanding of the case for a new trial. 
(Hood v. National Life & Accident Ins. Co., Tenn. Supreme 
Ct.).. .§ 501,538. 


Presumption Against Suicide Rebutted.—Evidence showing 
that death resulted from swallowing carbolic acid and that 
the insured had been found to be short in his business ac- 
counts just a few days prior to his death was held sufficient 
to rebut the presumption against suicide in an action to 
recover the value of a policy which excluded liability in 
the event of the insured’s death by suicide. (Carroll v. The 
Peete = Co. of America, N. J. Ct. of App. & Err.) 
...§ 501,535. 


Suicide—Insurer’s Liability—Under a provision of the insur- 
ance society’s laws which were made a part of the contract 
between the insured and the insurer and which provided 
that the certificate would be void if the insured should die 
by her own hand or act, the court found that the company 
was not liable on evidence from which the court believed 
that only the inference of intentional suicide was drawable. 
(Supreme Forest Woodmen Circle v. Newsome, Ga. Ct. of 
App.). . .§ 501,541. 


Disability Claim—Reinstatement Attempted.—The trial judge’s 
ruling refusing to allow plaintiff to recover disability bene- 
fits under a policy on the life of plaintiff’s wife was held 
proper, it appearing that proper notice of disability was not 
given and that the insured attempted to reinstate her policy 
stating that she was in good health during the same month 
when she claimed notice of disability had been mailed. 
(Boldt v. The Prudential Ins. Co. of America, N. J. Supreme 
Ct.).. .9 501,536. 


Action for Disability Benefits—In an action to recover dis- 
ability benefits claimed by plaintiff, the court held that the 
causes of action against the insurer and the reinsurer were 
separate claims and should be so stated. The removal of 
the cause of action from the state to the federal court on 
motion of the reinsurer brought both defendants within the 
jurisdiction of the federal court. (Kuhn v. Pacific Mutua 
Life Ins. Co. of Calif. et al., U. S. Dist. Ct., S. D., N. Y.) 
.. . 501,542. 


Cancellation of Assignment—Accounting.—Bill brought in 
county of insurer’s residence seeking cancellation of assign- 
ment of policy and accounting from insurer was held not 
to seek such substantial relief against the insurer as to give 
the court jurisdiction over a nonresident defendant who was 
the assignee of the policy. (Reynolds v. Solomon et al., Ga. 
Supreme Ct.).. .7 501,533. 


Medical Examination.—The insured’s refusal to submit to a 
medical examination requested by the insurer after claimed 
disability had continued for a number of weeks barred her 
right to recover disability benefits accruing after that date. 
(Ritter v. National Life & Accident Ins. Co. of Nashville, 
Tenn., La. Ct. of App.). . .§ 501,534. 


Incontestability Clause.—In order to avail itself of defenses 
under a policy containing an incontestability clause, the 
insurer must, within the period of contestability take some 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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definite action to contest the validity of the policy and a 
mere denial of liability is insufficient. (Riley v. Industrial 
Life & Health Ins. Co., Ga. Supreme Ct.).. .] 501,537. 


Waiver of Proof.—An insurance company which denied lia- 


bility on a certificate issued under a group policy on the 
ground that the certificate was no longer in force at the date 
of death, such denial being made within the period allowed 
for furnishing proof as required, was held to have waived 
the requirement for due proof. (Provident Life & Accident 
Ins. Co. v. Caldwell, Tenn. Supreme Ct.).. . 501,539. 


*% AUTOMOBILE 


Fire Insurer’s Liability —For errors at the trial, the jury’s ver- 


dict awarding plaintiff the amount of his fire loss under an 
insurance policy could not be upheld. In the absence of 
conclusive proof that the claims of the other insureds had 
been satisfied, the court had no right to adjudicate their 
interest out of their presence. Also, there was insufficient 
evidence from which the jury could determine the value of 
the damaged car. (General Exchange Insurance Corp. v. 
Young, Tex. Ct. of Civ. App.)...9 703,364. 


Failure to Give Timely Notice to Insurer.—Defendant insured 


plaintiff and a distributing company against liability imposed 
by law arising out of the operation of motor vehicles, Plain- 
tiff compromised a claim which arose out of the operation 
of one of the distributing company’s trucks and the court 
denied plaintiff reimbursement from defendant for the reason 
that timely notice of the accident had not been given de- 
fendant. Litigation arose in Oklahoma. (Southwestern 
Brewing Corp. v. United States Fidelity & Guaranty Co., 
Uv. §. CC. A, 10th C.)...9 03,334. 


Service upon Individual Subscribers of a Reciprocal Insurance 


Association.—U nder the statute regarding service of process 
in suits against reciprocal insurance associations, service is 
not proper upon resident subscribers individually and, for 
that reason, plaintiff could not serve the nonresident associa- 
tion from which he sought reimbursement under an insur- 
ance policy for the loss by theft of his automobile. (Diggs, 
d.b.a. Diggs Motor Co. v. Universal Underwriters, etc., Ky. Ct. 
of App.).. .§ 703,336. 


Burden of Negativing Exceptions to Policy Coverage.—Plain- 


tiff testified that, while he was driving his automobile, it 
backfired, something exploded and the car became engulfed 
in flames. It was held that such testimony was insufficient 
to sustain a judgment against plaintiff's insurer for the 
amount of his loss for the reason that it did not negative 
the exceptions which, under the terms of the insurance 
policy, specifically exempted the insurer from liability. 
(General Exchange Insurance Corporation v. Bolles, Tex. Ct. 


of Civ. App.).. .] 703,342. 


Reformation of Insurance Policies——-Complainant had two 


trucks which he wished to insure and when the serial num- 
bers thereof were given to two insurers, by mistake, they 
were reversed. One truck was involved in an accident and 
the supreme court ordered a reformation of the policies to 
conform with the agreement of the parties and denied a 
rehearing of the issues. A minority of the court were of 
the opinion that the evidence was insufficient to sustain the 
reformation. (U. S. Guarantee Co. v. Harrison et al., d.b.a. 
Harrison & Owen Produce Co.; Harrison et al., d.b.a. Harrison 
& Owen Produce Co. v. London Guarantee & Accident Co., 
Lid., Ala. Supreme Ct.).. . 703,347. 


Age Limitation in Insurance Policy.—Plaintiff’s insurance pol- 


icy did not cover persons over sixty-five years of age. Plain- 
tiff’s application therefor indicated that he would be sixty-five 
before the expiration of the policy’s term. At the end of 
the term, defendant insurer renewed the policy. Shortly 
thereafter, plaintiff was injured while driving his car and a 
majority of the court denied him recovery under his policy. 
‘English v. The National Casualty Co., Ohio Ct. of App.)... 
{ 703,349. 


October 31, 1940 


Mutual Mistake in Insurance Policy.—The denial by the chancery 
court of a reformation of plaintiff's insurance policy was 
reversed on appeal. The appeal court held that the incorrect 
insertion of the motor and serial numbers of a taxicab no 
longer used by plaintiff instead of the motor and serial num- 
bers of the cab for which the insurance was intended was a 
mutual mistake and not a unilateral mistake as believed by 
the chancery court. (Parrette v. Citizens’ Casualty Co, o 
N. Y., N. J. Ct. of Err. and App.). . . J 703,354. 


Witness’ Reference to Insurance Adjuster.—In a suit, arising’ 
out of a collision which occurred when defendants’ truck 
was suddenly turned left across the highway and into an 
approaching automobile, the reference of a witness to an 
insurance adjuster, even if assumed to be misconduct, did 
not justify a judgment entered upon the jury’s verdict in 
favor of plaintiffs. (Baker et al. v. Rodriguez et al., Calif. 
Dist. Ct. of App.)... 703,358. 


Insurer’s Liability Determined.—In a proceeding brought by 
an insurer for a declaratory judgment determining its lia- 
bility under an automobile liability policy, the court held 
that the injured party was not an employe of the assured 
at the time of the accident so as to fall within the exclusio 
clause of the policy. (State Farm Mutual Auto Ins. Co. v 
Skiluzacek et al., Minn. Supreme Ct.).. .] 703,373. 


Misjoinder of Parties.—Plaintiff joined defendant insurer in 
suit against its insured for the purpose of determining 
whether or not its insurance policy contained extra-territoria’ 
coverage, The court, however, dismissed the action against 
the insurance company, holding that an insurance compan 
may not be joined as a co-defendant of the insured. (Jen 
nings et al. v. Beach et al., U. S. Dist. Ct., D. of Mass.)... 
¥ 703,374. 


Excessive Speed—Contributory Negligence.—The contributory 
negligence of plaintiff in traveling at an excessive speed 
as he approached an intersection, although he had the right 
of way, was held to bar his right to recover from defendant 
with whose car plaintiff’s car collided, although defendant 
was admittedly negligent in failing to stop his car before 
entering the intersection as the statute required him to do. 
(Smith v. Jackson, La. Ct. of App.)...{ 703,369. 


Traffic Signal at Intersection Not Heeded.—Negligence of de- 
fendant’s son in failing to heed red light, in traveling at an 
excessive speed and in failing to keep a proper lookout wa 
held to have been the cause of the collision between his-ca 
and plaintiff’s car which was being driven by plaintiff’s son. 
The latter was not negligent in failing to anticipate the 
conduct of defendant’s son. (Lopez, Sr. v. Bertel, Sr., et-al. 
La. Ct. of App.).. . J 703,370. 


U-Turn—Collision with Trolley.—Judgment in favor of plain- 
tiff who was riding as a guest in a car which collided with 
defendant’s trolley in Kansas City, Kansas, was affirmed, 
the evidence establishing that both the driver of the car 
and the operator of the trolley were negligent and that 
plaintiff had not been contributorily negligent. (Kansas City 
me Co. v. Knight, U. S. C. C. A,, 10th C.)... 


Wrong Side of Road.—Two automobiles, driven in opposite 
directions, collided on a four lane highway. Each driver 
claimed that the other was driving on the wrong side of 
the road. The jury, upon proper instructions, resolved this 
dispute in favor of the driver plaintiff and he and his wife 
were awarded compensation for the damages sustained in 
the collision. (Frank Claypoole v. Motor Finance Corp.; Pearl 
Claypoole v. Same, N. J. Ct. of Err. and App.)...{ 703,352. 


Wrong Side of Road on Curve.—As it rounded a curve, plain- 
tiff's automobile was struck by defendant's gravel-loaded 
truck which approached from the opposite direction on the 
wrong side of the road. Upon proper instructions, the jury 
returned a verdict in favor of the plaintiff and the judgment 
entered thereon was affirmed on appeal. (Barnes v. Teer, 
d.b.a. Nello Teer Construction Co., N. C. Supreme Ct.)... 
7 703,367. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


8 





WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


AUTOMOBILE—Continued 


Rear-End Collision with Parked Truck.—Plaintiff was denied 
recovery for personal injuries sustained when his automo- 
bile collided with the rear of a dimly lighted truck, parked 
partially on the highway, the court finding his driver con- 
tributorily negligent as a matter of law in failing to discover 
the obstruction on the highway and in failing to drive in 
such a manner as to be able to stop within the range of his 
lights. (Beck v. Hooks et al., d.b.a. Hooks Motor Lines et all, 
N. C. Supreme Ct.).. .] 703,366. 


oncurring Negligence.—The dragline on a truck caught and 
broke a telephone wire. The driver of the automobile fol- 
lowing the truck, in order to avoid the wire and piece of 
timber that fell, swung his car to the left and into plaintiff's 
approaching car. Since the drivers of truck and swerving 
automobile were allegedly guilty of concurrent negligence, 
it was not improper to sue the truck owner in the county 
in which his co-defendant resided. (English v. Murphy et al., 
Tex. Ct. of Civ. App.).. . 703,345. 


djudication of Facts.—Two suits arose out of an automobile 
collision. In the first suit, one of the automobile owners 
was denied recovery, the court finding that both drivers had 
been negligent. In the second suit the other owner was 
granted recovery and the court refused to consider the ques- 
tion of his driver’s contributory negligence adjudicated by 
the first action since such negligence was not the basis for 
that former judgment. (Cambria v. Jeffery, Mass. Supreme 
Jud. Ct.)... 703,350. 


Defense of Railroad.—Those responsible for the operation of a 
railroad contended that the injuries to plaintiff’s husband were 
caused and contributed to by the negligence and want of 
care of the automobile driver. This defense was stricken 
without prejudice to defendants’ right to replead if their 
intention was to rely not upon imputed contributory negli- 
gence but upon joint adventure or negligence as the sole 
proximate cause of the accident. (Barwick v. Powell, Jr., 
et al., Recrs., U. S. Dist. Ct., S. D. of N. Y.)...9 703,343. 


ontributory Negligence at Railroad Crossing—The truck 
which plaintiff's employee was driving collided with one of 
defendant’s trains. The Supreme Court reversed a judgment 
in favor of plaintiff, finding his employee guilty of con- 
tributory negligence as a matter of law. There being no 
evidence of subsequent negligence, the court’s failure to 
discuss that issue did not justify a rehearing and plaintiff's 
application therefor was overruled. (Sloss, Shefheld Steel 
& Iron Co. v. Peinhardt, Ala. Supreme Ct.). . .§ 703,348. 


ailroad Crossing Collision.—Plaintiffs were injured when their 
automobile collided with a train which was being backed 
across a railroad siding. In view of the conflicting evidence 
as to whether a bell was rung and a flagman stationed at 
the crossing, it was held error to direct a verdict in favor of 
the railroad. (Mazanek et vir v. Pennsylvania-Reading Sea- 
shore Lines, N. J. Ct. of Err. and App.).. . 703,353. 


Duty of Railroads.—There being no facts to support the con- 
clusion that defendant railroad owed a duty to have an 
automatic bell, wigwag or watchman at its crossing, the 
jury’s findings that such warnings were not maintained 
could not support a judgment against the railroad for dam- 
ages resulting from a collision between one of its trains and 
the automobile in which plaintiffs’ decedent was riding. 
(Wichita Falls & Southern R. R. Co. v. Anderson et ux., Tex. 
Ct. of Civ. App.).. .] 703,362. 


utomobile Struck by Freight Train.—In a suit brought to 
recover damages caused by the death of plaintiff's decedent, 
who suffered fatal injuries when the automobile in which 
he was riding was struck by a freight train, the court affirmed 
a judgment entered for plaintiff. Defendant’s assignments 
of error, relative to the admission in evidence of a certain 
exhibit, refusal to give a requested instruction on contribu- 
tory negligence, and the giving of an instruction stating that 
the deceased was presumed to have looked and listened as 
he approached the crossing, were held to be without merit. 
(Kurn et al., Trustees, St. Louis-San Francisco Railway Co. v. 
Thompson, Admr., Okla. Supremé Ct.). . .f 703,375. 


Pedestrian Killed by Reckless Driver —Upon condition that he 


accept a remittitur, plaintiff was awarded damages for the 
wrongful death of his decedent who was killed when, as 
she was crossing the street at an intersection, she was 
struck by defendant’s automobile. The evidence established 
that defendant had violated the ordinance against reckless 
driving and several other ordinances regulating traffic. 
(Shelton v. Woodard, Admr., Tenn. Ct. of App.). . .] 703,344. 


Pleas of Privilege——In an action brought to recover for the 


wrongful death of plaintiffs’ son who was struck by a truck, 
it was held that defendants’ pleas of privilege should have 
been sustained because plaintiffs failed to allege or prove 
any act of commission on the part of defendants which 
would establish that a trespass had been committed in the 
county where the accident occurred and in which suit was 
instituted. (Bettis et al. v. Rayburn et ux., Tex. Ct. of Civ. 
App.).. . 703,363. 


Guest Injured.—In a suit against the driver of an automobile 


by an injured guest, the trial court erroneously directed a 
verdict in favor of the defendant. Under the evidence, it 
was for the jury to say whether the defendant had been 
negligent and whether plaintiff had exercised due care. 
(Howe v. Houde, Me. Supreme Jud. Ct.).. .] 703,339. 


Sudden Emergency.—The direction of a verdict in favor of a 


host whose guests were injured in an opposing traffic colli- 
sion was reversed. Whether an emergency existed without 
fault on the part of said host and whether he acted with 
the care required of him under the circumstances should 
have been determined by the jury, there being evidence upon 
which reasonable men might differ, (Dobrow et al. v. Hertz 
et al., N. J. Ct. of Err. and App.). . .§ 703,351. 


Liability of Highway Commission.—The highway commission 


and the commonwealth were not held responsible for the 
death of an automobile occupant who was fatally injured 
when the car in which she was riding struck a dip in the 
highway and was thrown over an embankment. The evi- 
dence indicated that the dips in the road could be safely 
crossed at a slow rate of speed and that signs had been 
erected warning motorists of the danger. (Commonwealth 
of Kentucky et al. v. Dever, Admr., Ky. Ct. of App.) 

{ 703,337. 


Road and Bridge under Construction.—Plaintiffs sued two con- 


tractors for the wrongful death and personal injuries sus- 
tained when an automobile ran into a bridge abutment. One 
of the defendants was dismissed from the action, having 
entered into a compromise agreement with plaintiffs. Judg- 
ments were entered in favor of the plaintiffs. Defendants 
owed plaintiffs, and others traveling the highway, the duty 
to exercise ordinary care to warn and safeguard them against 
conditions existent at the time and place in question. (Gold, 
Admr. v. Kiker et al., N. C. Supreme Ct.).. .9 703,360. 


“Going and Coming” Rule.—Plaintiff established a prima facie 


case of agency between the individual defendant and the 
corporate defendant and it was error to enter a nonsuit in 
favor of the corporate defendant. The evidence indicated 
that, at the time of the accident in which plaintiff was 
injured, the individual defendant was on a “special errand” 
for the corporate defendant and, therefore, the rule exon- 
erating employers from liability for the acts of their em- 
ployees while traveling to and from their employment was 
inapplicable. (Robinson v. George et al., Calif. Supreme Ct.) 
. .1 703,340. 


Agency Relationship.—Because Mrs. Driver failed to deny by 


affidavit that she operated and controlled, through her agent, 
the automobile which collided with the automobile in which 
plaintiff was riding, no issue could be taken thereon under 
the law. Since she did not prove that said agent was sud- 
denly stricken with a fainting spell immediately before the 
collision, she was held responsible for plaintiff's injuries. 
(Driver v. Brooks, Va. Supreme Ct. of App.) .. .§ 703,341. 


Wrongful Death of Bicyclist—At a speed of not less than 


thirty-eight miles an hour, defendant’s driver drove a taxicab 
down a steep hill, striking a bicycle and fatally injuring its 
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rider, In the action brought by the administratrix of the 
bicyclist to recover damages for the wrongful death, the 
appeal court reversed a direction of verdict in favor of de- 
fendant, holding the evidence sufficient to take the case to 
the jury. (Fielder, Admzx. v. Service Cab Co., W. Va. Supreme 
Ct.).. .9 703,356. 


Ratification of Release.—Plaintiff was run over by defendants’ 
automobile truck. After learning of the alleged fraud by 
which a release of liability was obtained from him, he en- 
dorsed the draft given him, spent the proceeds and waited 
two years before making further demands upon the de- 
fendants. His conduct was held to be a ratification of the 
release and he was, therefore, denied further recovery from 
defendants. (Presnell v. Liner et al., N. C. Supreme Ct.) 

{ 703,361. 


Actions under Survival Statute.—Plaintiff’s testate was killed 
when his mowing machine was struck by an automobile and 
it was held that plaintiffs recovery under Maine’s death statute 
did not preclude recovery under the survival statute. Under 
the survival statute, she was entitled to recover decedent’s 
property damages and medical expenses, but not damages 
for the shortening of his life expectancy. (Farrington, Exrx. 
v. Stoddard, d.b.a. Fred’s Motor Transportation Co., U. S 
C.C. A, bet GC). . Greases. 


Right of Foreign Administratrix to Sue.—Plaintiff, an admin- 
istratrix appointed in Florida, was denied the right to sue 
in North Carolina for damages resulting from the wrongful 
death of her intestate in an automobile accident which oc- 
curred in North Carolina. A foreign administratrix has no 
authority in that state and cannot sue as such. (Monfils, 
Adm. v. Haslewood et al., d.b.a. H. & D. Transfer Co., N. C. 
Supreme Ct.).. . 703,359. 


Results of Physical Injuries—Damages.—After being confined 
to an infirmary on account of physical injuries sustained in 
an automobile collision, plaintiff suffered from a hemorrhage 
which was attributable to a flaring up of a dormant colitis 
with which he was afflicted. To escape liability for such 
subsequent happening, the burden of proof was on defendant 
to show that it would have followed had not the physical 
injuries been received; otherwise, defendant will be liable 
if such consequence could reasonably have resulted from 
the injuries sustained. (Peppers v. Tove Brothers Yellow Cab 
Co. et al., La. Ct. of App.). . .f 703,372. 


Guest Injured.—After a verdict for plaintiff whose host drove 
an automobile with defective brakes at about 45 miles an 
hour, cutting in and out of other traffic, it was held that the 
trial court had abused its discretion in ordering a new trial, 
the evidence well supporting the liability of those sued. 
(Collins v. Nelson et al., Calif. Dist. Ct. of App.). . .] 703,376. 


Collision in Center of Road.—Two cars collided in the middle of 
the road. The judgment in favor of the driver and occu- 
pants of one of the vehicles was reversed, the court holding 
that to instruct the jury that plaintiffs were presumed not 
guilty of contributory negligence constituted reversible error 
in view of evidence indicating that plaintiff driver had turned 
his car toward the center of the road immediately before the 
a OS et al. v. Sarver et al., Calif. Dist. Ct. of App.) 


October 31, 1949 


Pedestrian Struck by Car Turning Left.—Plaintiff recovered 
for personal injuries sustained when he was struck by an 
automobile which turned left and was driven on the wrong 
side of the street. He could not be held contributorily 
negligent as a matter of law in not keeping a lookout in a © 
direction where automobiles were not to be anticipated, 
(Hyams v. Simoncelli et al., Same v. Same, Calif. Dist. Ct. of 7 
App.). . .§ 703,378. 


Railroad Crossing Collision—Before crossing the sixth of 
seven railroad tracks, plaintiff looked in both directions but ~ 
did not see the approach of a train because of the fog, 
obstructions and the curve in the track which threw the 
beam of the train’s headlight to the left of the track. Those © 
responsible for the operation of the train were held liable 
for damages resulting from the ensuing collision, the jury 7 
finding by its verdict that proper warnings of the train’s © 
approach had not been given. (Caldwell v. Southern Ry. Co, 
et al., N. C. Supreme Ct.).. .] 703,379. 


Claim for Injuries to Wife.—Plaintiff, joining her husband pro ~ 
forma, brought this action to recover for personal injuries ~ 
sustained in an automobile accident which occurred in Okla- 7 
homa. Since it was not alleged that, under the laws of that © 
state, a claim for personal injuries was the separate property © 
of a wife, the laws of the forum, requiring the joinder of a © 
husband as a real party, were applied. (Roberts et vir v,~ 
Magnolia Petroleum Co. et al., Tex. Supreme Ct.) . . . 703,346, 7 


Failure to Answer Call.—Plaintiff sought a declaration of its 
non-liability under an insurance policy. It failed to answer 
the call of the cases and money damages and permanent © 
injunctive relief were awarded against it. Because plaintiff's — 
failure to answer the call was excusable the awards were 
reversed and the matters were remanded for new trial, 
Litigation arose in Iowa. (Commercial Casualty Ins. Co. v, 
White Line Transfer and Storage Co., Inc., et al., U. §. 
C. C. A, Sth C.).. .9 703,338. 


Newly Discovered Evidence.—A verdict was returned against 
two automobile drivers in favor of the guest in one of the 
vehicles. One of the defendants, thereafter, found a witness 
to corroborate his version of the accident and sought to have 
the verdict set aside on the ground of newly discovered” 
evidence. The court, however, held that the evidence was © 
merely cumulative and probably would not change the ver- 
dict and that due diligence had not be exercised in its 
discovery. (Holland v. Disney et al., N. J. Supreme Ct.)... 
1 703,355. 


Res Ipsa Loquitur.—Upon the jury’s verdict, plaintiff recov- 
ered for injuries sustained when the automobile in which 
he was riding suddenly left the road and overturned. The 
doctrine of res ipsa loquitur was held applicable to the facts. 
The court was of the further opinion that, despite the appli- 
cation of this doctrine, there was sufficient evidence of negli- 
gence to take the case to the jury. (Spill v. Stoeckert et al, 
N. J. Ct. of Err. and App.).. . 703,365. 


Statute of Limitations—Under the statute of limitations an 
infant may bring suit any time from the date of his injury 
until he is twenty-one years of age, plus an additional period 
of two years. Therefore, it was error for the trial court to 
sustain defendant’s demurrer to an action brought by an 
infant after lapse of the period of the statute but before 
reaching his majority, (Norris v. Mingle, Ind. Supreme Ct.) 
.. .§ 703,368. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





ions an 

injury 
1 period 
court to 
t by an 
t before 
eme Ct.) 





>> 


